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Accordingly, a NCNR for U.S.
transfer tax purposes is an individual who is not a U.S. citizen and does not have a U.S. domicile.
2
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U.S. Gift Tax
Gifts made by NCNRs are eligible for the gift tax annual exclusion ($14,000 per donee in 2013),9 but
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Example 1:

Before 2013, most individuals placed life insurance into an irrevocable life
insurance trust (“ILIT”) in order to prevent taxation of the life insurance
proceeds in the insured’s estate. The permanent increase in the federal estate
1
however, raises the question of whether many
families still need ILITs for estate tax planning.

tax upon W’s death because W, as a NCNR, held a policy insuring only her life, which is not U.S. situs
property.
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generally is not subject to U.S. gift tax and the proceeds from a policy owned by and insuring the NCNR’s life
are not subject to U.S. estate tax at the NCNR’s death. A NCNR also can use life insurance for pre-immigration
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B’s death, the trust will receive the policy proceeds which are not subject to U.S. income and transfer taxes
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tax law changes,
holding
lifemembers
insurancewithout
through the
an irrevocable
and can hold these proceeds for multiple
generations
of B’s U.S.
family
impositiontrust
of
was
standard
protocol
for
estate
planning,
and
it
continues
to
serve
many
practical
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purposes. Individuals, however, must consider the practicalities of trust funding

NCNRs also can give a life insurance policy directly to a U.S. person without imposition of U.S. gift tax. The
TOLI policies.

tax. The assets in the policy grow without imposition of U.S. income tax, and upon the NCNR’s death, the
WHY CONTINUE TO USE TOLI

considerations, a NCNR may also consider using a private placement product in combination with his or her
Before 2013, most individuals placed life insurance into an irrevocable life
U.S. transfer tax planning.
insurance trust (“ILIT”) in order to prevent taxation of the life insurance
proceeds
in the insured’s
The permanent
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in the the
federal
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distribution
structure
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1
however, raises the question of whether many
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families still need ILITs for estate tax planning.

countries, and the United Kingdom (to a more limited extent).

Pre-Immigration Planning. Life insurance can serve a valuable function when a NCNR is preparing to
move to the U.S. on either a temporary or permanent basis. Prior to immigrating to the U.S., NCNRs generally
centralized (and possibly professional) wealth management, particularly for
seek to structure their assets to reduce the impact of U.S. income and transfer taxes. Typically, prior to
to wealth. Further, ILITs limit exposure to state estate taxes in states with
separate estate tax systems or no state income taxes, which typically have much
this may shift the assets out of the NCNR’s estate for U.S. transfer tax purposes. If the trustee also invests
lower exemptions than the federal estate tax exemption amount.
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A NCNR’s gift of a life insurance policy, whether the policy insures the life of the NCNR or another person,
Prior to recent tax law changes, holding life insurance through an irrevocable trust
is not subject to U.S. gift tax.

was standard protocol for estate planning, and it continues to serve many practical
purposes. Individuals, however, must consider the practicalities of trust funding

Proceeds from a policy owned by a NCNR that insures only the life of the NCNR are not U.S. situs property
and thus are not subject to U.S. estate tax on the NCNR’s death even if issued through a U.S. carrier. In
TOLI policies.
addition, these proceeds generally are paid without imposition of U.S. income taxes upon the death of the
insured.
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need ILITs for
estate
tax planning.
ownership interests in a U.S. business (including stock issued by a U.S. corporation), and/or family
members who are U.S. citizens or residents may have particular interest in planning with life insurance.
centralized (and possibly professional) wealth management, particularly for

to wealth. Further, ILITs limit exposure to state estate taxes in states with
separate estate tax systems or no state income taxes, which typically have much
lower exemptions than the federal estate tax exemption amount.
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See, Estate of Khan v. Commissioner
Prior to recent tax law changes, holding life insurance through an irrevocable trust
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It is uncertain, however, whether such gift avoids inclusion in the NCNR’s estate under IRC § 2035 for U.S. estate tax if the NCNR
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otherwise, within the meaning of [IRC] sections 2035 to 2038, inclusive, shall be deemed to be situated in the United States, if so

16

centralized (and possibly professional) wealth management, particularly for

proceeds from inclusion in a NCNR’s U.S. estate, a gift of a policy issued by a U.S. carrier might be a transfer of something other than
an “amount receivable as insurance” (e.g., rights
to surrender
the policy),
which
could trigger
U.S. estate
estate tax
inclusion
under
IRC § 2035
to wealth.
Further,
ILITs limit
exposure
to state
taxes
in states
with
if the NCNR dies within 3 years of the gift. Although
lifetimetax
transfer
should
notstate
produce
a more
onerous
U.S.
estate tax
result
than
separateaestate
systems
or no
income
taxes,
which
typically
have
much
actual retention of the policy until death, the statute is not clear.
lower
exemptions
than
the
federal
estate
tax
exemption
amount.
17
IRC § 2105(a).

Leadership for Advanced Life Underwriting

R

Washington Report

The trusted source of actionable technical and marketplace knowledge for AALU members - the nation’s most advanced life
insurance professionals.
18

Treas. Regs. § 20.2104-1(a)(4); Treas. Regs. § 20.2105-1(e).

19

Topic: Funding Trust-Owned Life Insurance – Selecting the Best
The AALU Washington
20
This report
provides an
overview of the gift and estate tax rules applicable to NCNRs and does not contain a complete analysis of all
Report
is published
by
Option.
relevant tax authorities. Any life insurance structure for a NCNR will be subject to the potential tax consequences in the NCNR’s home
AALUniversity, a
country, which
should be
with local tax counsel prior to the implementation of any insurance or other tax planning.
knowledge
service
ofreviewed
the
MARKET TREND: Although a higher federal estate tax exemption means fewer
AALU. The trusted source
families will face federal estate tax exposure, the use of trusts in life insurance
order to technical
comply with
imposed by the IRS which may apply to the Washington
ofInactionable
and requirements
plans will continue to serve numerous practical and tax planning needs.
marketplace
knowledge for
Report as distributed
or as re-circulated by our members, please be advised of the following:
AALU members—the nation’s
SYNOPSIS: Planning with trust-owned life insurance (“TOLI”) must consider
most
life insurance
THEadvanced
ABOVE ADVICE
WAS NOT
OR WRITTEN
TO Numerous
BE USED,
ANDmethods
IT CANNOT
theINTENDED
funding of premiums
into the trust.
funding
exist, BE
professionals.
USED, BY YOU FOR THE PURPOSES
OF
AVOIDING
ANY
PENALTY
THAT
MAY
BE
IMPOSED
including: (1) annual exclusion gifts, (2) lump-sum gifts of gift and GST tax
BY THE INTERNAL REVENUEexemption,
SERVICE.
(3) split-dollar arrangements, (4) installment sales to ILITs or (5)
The AALU Washington
a
combination
thereof, with each method varying in terms of administrative
Report is prepared by the
In
the
event
that
this
Washington
Report
is
also considered to be a “marketed opinion” within
AALU staff and Greenberg
the
meaning
of
the
IRS
guidance,
then,
as
required
by the IRS, please be further advised of the
Traurig, one of the nation’s
following:
leading law firms in tax and
TAKE AWAYS:
wealth management.
purposes, wealth management, state estate tax planning, and income tax
THE ABOVE ADVICE WAS NOT
WRITTEN
TO SUPPORT
PROMOTIONS
planning.
The selection
of the bestTHE
premium
funding methodOR
willMARKETING
depend on each
Greenberg
Traurig LLP
OF THE TRANSACTIONS
OR MATTERS
ADDRESSED
BY
THE
WRITTEN
ADVICE,
AND,
family’s particular circumstances and goals, and the level of on-going
support
Jonathan
M.
Forster
BASED ON THE PARTICULARthey
CIRCUMSTANCES,
YOU SHOULD
SEEK
ADVICE
FROM
ANand
will have from their insurance,
tax, and legal
advisors
(including
policy
Martin
Kalb
INDEPENDENT
TAX ADVISOR.
funding reviews). Generally, annual exclusion or lump sum gifts are the most
Richard A. Sirus
Steven B. Lapidus
Rebecca Manicone
these gifts with more advanced funding methods, such as loans or installment
sales, particularly given the current, low interest environment.
Counsel Emeritus
Gerald H. Sherman 1932-2012
Stuart Lewis 1945-2012
PRIOR REPORTS: 13-08; 12-41; 12-28; 12-22
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